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Topics to be Discussed

e Family and Medical Leave Act

e General Overview

e Recent Amendments
e Immigration Issues

|9

e E Verify

e Worksite Enforcement - ICE

e Current Legislation — State and Federal
* Pre-employment Background Checks

This presentation is designed to provide accurate and authoritative information in regard to the subject matter covered. Itis presented with the
understanding that the presenter is not engaged in rendering legal services because the facts of each case will differ.



Family and Medical Leave Act

» Became effective August 5, 1993.

* Wage and Hour Division of the U.S. Department of
Labor’s Employment Standards Administration
administers and enforces the FMLA for all private, state
and local government employees.

* FMLA applies to all employers who employ 50 or more
employees for at least 20 workweeks in the current or
preceding calendar year and who and engaged in
commerce or in any industry or activity affecting
commerce- including joint employers and successors of
covered employers.
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Employee Eligibility
» Work for a covered employer;

» Have worked for the employer for a total of 12 months;
e 12 months do not have to be continuous or consecutive
e All time worked for the employer is counted

» Have worked at least 1,250 hours over the previous 12
months; and

* Work at a location in the United States or in any territory
or possession of the United States where at least 50
employees are employed by the employer within 75 miles.
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|_eave Entitlement

» A covered employer must grant an eligible employee up to a total of
12 workweeks of UNPAID leave in a 12 month period for one or
more of the following:

» For the birth of a son or daughter, and to care for the newborn child
(must conclude within 12 months after birth)

» For the placement with the employee of a child for adoption or foster
care, and to care for the newly placed child (must conclude within 12

months after placement)

e To care for an immediate family member with a serious health condition
« Spouse
 child - under 18 unless incapable of self-care
 parent — but not a parent “in-law”

* When the employee is unable to work because of a serious health
condition
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12-month Period Calculation

* Employer may select one of four options for determining
12-month period:

e The calendar year

e Any fixed 12-month “leave year” such as a fiscal year, a
year required by State law, or a year starting on the
employee’s “anniversary” date

e The 12-month period measured forward from the date any
employee’s first FMLA leave begin, OR

e A“rolling” 12-month period measured backward from the
date an employee uses FMLA leave



Substitution of Paid Leave

Employees may choose to use OR employers may require the
employee to use, accrued paid leave to cover some or all of the
FMLA leave taken.

Employees may choose to use OR employers may require, the
substitution of accrued paid vacation or personal leave for any
of the situations covered by FMLA.

The substitution of accrued sick or family leave is limited by
the employer’s policies governing the use of such leave.

FMLA leave and workers’ compensation leave can run
together, provided the reason for the absence iIs due to a
qualifying serious illness or injury and the employer properly
notifies the employee in writing that the leave will be counted
as FMLA leave.
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Serious Health Condition

* [llness, injury, impairment, or physical or mental condition that involves:

Any period of incapacity or treatment connected with inpatient care (i.e., an
overnight stay) in a hospital, hospice, or residential care facility; or

A period of incapacity requiring absence of more than three calendar days from
work, school, or other regular daily activities that also involves continuing
treatment by (or under the supervision of) a health care provider; or

Any period of incapacity due the pregnancy, or for prenatal care; or

Any period of incapacity (of treatment therefore) due to a chronic serious health
condition (e.g., asthma, diabetes, epilepsy, etc.); or

A period of incapacity that is permanent or long-term due to a condition for
which treatment may not be effective (e.g., Alzheimer’s, stroke, terminal
disease, etc.); or,

Any absences to receive multiple treatments (including any period of recovery)
by, or on referral by, a health care provider for a condition that likely would
result in incapacity of more than three consecutive days if left untreated (e.g.,
chemotherapy, physical therapy, dialysis, etc.).
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Substance Abuse

* May be a serious health condition if above criteria are
met.

e However, FMLA leave may only be taken for treatment for
substance abuse by a health care provider.

e Absence because of the employee’s use of the substance,
rather than for treatment, does not qualify for FMLA leave.




Not
Serious Health Condition

* Cosmetic treatments are NOT “serious health conditions”
unless inpatient hospital care Is required or unless
complications develop.

* Notwithstanding the development of complications, the
following do not meet the definition of a serious health
condition:

e common cold
e flu
e ear aches

upset stomach

minor ulcers

headaches other than migraines

routine dental or orthodontia problems, periodontal disease
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Maintenance of Benefits

» A covered employer is » Certain types of earned
required to maintain group benefits, such as seniority or
health insurance coverage, paid leave, need not continue
Including family coverage, to accrue during FMLA
for an employee on FMLA leave provided such benefits
leave as if the employee do not accrue during other
continued to work. types of unpaid leave.

* Where appropriate,
arrangements can be made
for employee to pay their
share of the health insurance
premiums.
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Job Restoration

e Upon return from FMLA leave, an employee must be restored
to his or her original job, or to an “equivalent™ job.
e “Equivalent” job means virtually identical to the original job in
terms of:
- Pay
« Benefits
« Other employment terms and conditions

* An employee’s use of FMLA leave cannot result in the loss of

any employment benefit that the employee earned or was
entitled to before using FMLA leave.

 |f an employee was eligible for a bonus before taking FMLA
leave, the employee remains eligible upon returning to work.
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Employee Notice

» 30-day advance notice of the need to take FMLA leave
when the need is foreseeable.

* “As soon as practicable” when the need to take FMLA
leave Is not foreseeable.

e Sufficient information for the employer to understand that
the employee needs leave for FMLA-qualifying reasons.

* Employees do not have to provide medical records, but
employer can request a medical certification confirming
that a serious health condition exists.
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Employer Notice

* Post a notice explaining rights and responsibilities under FMLA
e WH Publication 1420

o Willful violations of this positing requirement may be subject to a fine
up to $100 for each separate offense.

* Include information about employee rights and obligations under
FMLA in employee handbook

* If handbooks do not exist, provide general written guidance about
employee rights and obligations under FMLA whenever an employee
requests leave

e Fact Sheet No. 28
* Provide a written notice designating the leave as FMLA leave

 WH-381 — Employer Response to Employee Request for Family or Medical
Leave



Your Rights

under the

Family and Medical Leave Act of 1993

FMLA requires mveredempln%:.m mpcrmnde to 12
ave

weeks sflm md,]nb-pmtected m 'ellglh "
employees for certain famil; cal reasoms.
Employees are 1f1he].r havewoﬂ:.ed for their

empluyerferatlea.st one year, and for 1,250 hours over

e es within 75 miles. The FMLA permit
employees to take leave on an intermittent basis or to
wiork a reduced schedule under certain circumstances.

%uuslzmmhs,andﬂthmmmleastﬁﬂ

Reasons for Taking Leave:

Unpaid leave must be granted for any of the following

Teasons;

* to care for the employee's child after birth, or placement
for adoption or foster care,

* tor care for the employee's spouse, son or daughter, or
parent who has a sel;);eus health -:’ﬂnditiun,' or

» for a serious health condition that makes the employes
unable to perform the employee's job.

Atthe 'S Or r's option, certain kinds of

paid héﬂﬂgﬁe m:ﬁﬁ'ﬂugeyf forﬁpald leave.

Advance Notice and Medical

Certification:

be required to advance leave
]mtme and% cerh.ﬁqrahnn. T‘E?n,g of leave may be
denied if requirements are not met.
* The employee ordinarily must ]_JID\".[II].E 30 days advance
notice when the leave i5 "foreseeable.”
* An employer may medical certification to
a request for leave because of a serious health
ition, and may require second or third opinions (at
r]:ua s expense) and a fitness for duty report to
Teturn to work.

Job Benefits and Protection

* For the duration of FMLA leave, the employer must
maintain the employee's health coverage under any
"group health plan."

\US. Daepartmant of Labor
0 Employment Standards Administration
Wage and Hour Division
Washington, D.C. 20210

* Upon return from FMLA leave, most employees must
be restored to T.h.E]IimE]J]Jl or eqmvalent;mnms with
equivalent pay, benefits, and other employment terms.

* The use of FMLA leave cannot result in the loss of any
employment benefit that accrued prior to the start of an

employee's leave.

Unlawful Acts by Employers:

FML A makes it unlawful for any emplayer to:
» interfere with, restrain, or deny the exercise of any

right provided under FMLA:
-dm::hargeordmmmmteagamstau on for
osing any practice made unlawful by FMLA or for

m\ralvemsnt in any proceeding under or relating
to FMLA.

Enforcement

» The 1.8, Department of Labor is authorized to
imvestigate and resolve complaints of violations.
» Aneligible employee may bring a civil action against
an EI];P%B)(ET J‘J':JllE| mla.ﬁon:. "
FMLA does not affect any Federal or State law
thblh.ug discrimination, or supersede any State ar

ocal law or collective barg mmgaﬁ'eemem
provides greater family or medical

For Additional Information

If you have access to the Internet visit our FMLA
website: http:/fwww.dol.goviesa'whdfmla. To
locate your nearest Wage-Hour Office, telephone our
Wage-Hour toll -free i tion aﬂdhe]p line at 1-866-
JUSWAGE (1-866-487-9243): a customer service
E?res-tat\e is available to assist you with referral
armation from 2am to Spm in your time zone; or log
onto our Home Page at https/www.wagehour.dol.gov.

WH Publication 1420
Revised August 2001

“ULE, GOVERNMENT PRINTING OFFICE 2001-4T8-344M5051




Employer Response to Employes 1.S. Department of Labor
Request for Family or Medical Leave Employment Standards Administration @}
(Opfional Use Form — See 29 CFR § 825.301) Wage and Hour Division

{Family and Medical Leave Act of 1993)

OMB Mo: 1215-0181
Date: Expires: 09-30-2010

To:

[Empicyes’s Name)

From:

[Name of Appropriate Employer REpresentaiive)

Subject: REQUEST FOR FAMILY/MEDICAL LEAVE

Om . you notified us of your need to take family'medical leave due fo:
(Date)

The birth of a child, or the placement of a child with you for adoption or foster care; or

A serious health condition that makes you unable to perform the essential functions for your job: or

Oooao

A =serious health condition affecting your O SpOUSE, O chilg, O parent, for which you are needed to
provide care.

*fiou nofified us that you need this leave beginning on and that you expect
(Dare)

leave fo continue uniil on or about

(Date)

Except as explained below, you have a right under the FMLA for up to 12 weeks of unpaid leave in a 12-month
period for the reasons listed abowve. Also, your health benefits must be maintained during any period of unpaid
leave under the same conditions as if you continued fo work, and you must be reinstated to the same or an
equivalent job with the same pay, benefits, and terms and conditions of employment on your return from leawve. i
you do nat refurn to work following FRLA leave for a reason ofther than: (1) the continuation, recurrence, or onset
of a serious health condition which would entife you fo FMLA leave; or (2) other circumstances beyond your
control, you may be required fo reimburse ws for our share of health insurance premiums paid on your behalf during
your FMLA leave.

This is o inform you that: fcheck sparopniale boes ey where indicafed)
1. ou are [1 eligible [1 not eligible for leave under the FMLA.

2. The requested leave O wint CJ wil not be counted against your annual FMLA leave entiflemeant.

4. You Clwill O will not be required to furnish medical cerfification of a serious health condition. If reguired,

you must furnish cerfification by (insent dgafe) (must be at least 15 days
after you are notified of this requirement), or we may delay the commencement of your leave until the certfication
is submitied.

4. You may elect to subsfitue accrued paid leave for unpaid FMLA leave. We [ will [ will not require that
you substitute accrued paid leave for unpaid FMLA leave. If paid leave will be used, the following conditions. will
apply: (Expiat)
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Unlawful Acts

e Unlawful for any employer to interfere with, restrain, or
deny the exercise of any right provided by FMLA.

» Unlawful for an employer to discharge or discriminate
against any individual for opposing any practice, or
because of involvement in any proceeding, related to
FMLA.

» Cannot use the taking of FMLA leave as a negative factor
In employment actions, such a hiring, promotion, of
disciplinary actions.
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Enforcement

* FMLA enforced by Wage and Hour Division of the U.S.

Department of Labor’s Employment Standards
Administration.

* An eligible employee may bring a private civil action
against an employer for violations.
e Damages available include:
« Wages denied or lost to the employee

« Actual monetary losses sustained by the employee - up to a sum
equal to 12 week of wages

« Interest
« Attorneys’ fees and costs



,!%ational Defense Authorization Act of

FY 2008

* On January 28, 2008, President Bush signed into law H.R.
4986, the National Defense Authorization Act for FY
2008.

* Provisions are effective as of the date of the President’s
signing.

o Still awaiting more comprehensive guidance from
Department of Labor.

* |n the interim, Wage & Hour Division will require
employers to acts in good faith in providing leave.



NDAA Amends FMLA

* Permits a “spouse, son, daughter, parent or next of kin” to take
up to 26 workweeks of leave to care for a “member of the
Armed Forces, including a member of the National Guard or
Reserves, who Is undergoing medical treatment, recuperation,
or therapy, is otherwise in outpatient status, or is otherwise on
'_tlhle temporary disability retired list, for a serious injury or
1lIness.

e “Next of Kin” is defined as the nearest blood relative.

e “Serious injury or illness” is defined as an injury or illness that
may render the member medically unfit to perform the duties of
the member’s office, grade, rank, or rating.

e This leave shall only be available during a single 12-month
period.
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NDAA Amends FMLA
(continued)

* Permits an employee to take FMLA leave for “any
gualifying exigency arising out of the fact that the spouse,
or a son, daughter, or parent of the employee Is on active
duty (or has been notified of an impending call or order to
active duty) in the Armed Forces in support of a
contingency operation.

e Not effective until the Secretary of Labor issues final
defining regulations defining “any qualifying exigency”




IMMIGRATION UPDATE

* |-9 : Employment Eligibility
Verification

o E-Verify

* Worksite Enforcement

e Current Legislation — State and Federal
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Immigration Terms

* DHS - Department of Homeland Security

* USCIS - U.S. Citizenship and Immigration
Services

* CBP - U.S. Customs and Border Protection

* |CE — U.S. Immigration and Customs
Enforcement
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Federal Immigration Laws

e Immigration and Nationality Act (1952) amended by the

e Immigration Reform and Control Act of 1986 (IRCA)

e Purpose of IRCA: Decrease influx of undocumented
Immigrants

e Requires employers to verify the employment eligibility of
persons working in the US

e Employer are not to discriminate against individuals on the
basis of national origin or citizenship status.



Definitions

» Alien: Any person who is not a citizen or national of the U.S.

Only Aliens are subject to the immigration laws. Even a
person who is a LPR is an alien until he or she becomes a U.S.
citizen, and is still subject to immigration laws — including all
grounds for removal.

Visa: An official endorsement, obtained from a U.S. consul
(abroad), certifying that the bearer has been examined and is
permitted to proceed to purposes of seeking admission to the
U.S. at a designated port of entry. There are both immigrant
and nonimmigrant visas. A visas does not grant the bearer the
right to enter the U.S.; it merely allows one to seek admission
at a port of entry. Visa validity iIs not the same an authorized
period of temporary stay in U.S. — 1-94 determines period
of temporary stay in U.S.
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Employment Eligibility Verification

» All U.S. employers are responsible for completion and
retention of Form -9 for each individual they hire for
employment.

e Includes citizens and noncitizens.

* Employer must verify the employment eligibility and identity
documents presented by the employee and record the document
Information on the 1-9.

* Employers must make offer of employment before 1-9
completion.

e Do not file 1-9 with ICE or USCIS.

» Spanish Version of 1-9 is available, but may only be filled out
by employers and employees in Puerto Rico.



OB Mo 161 5-0047; Expires 0630009

Department of Hameland Security Form I-9, Employment
LS. Citinenship and Imii gration Services Ellﬁlhllltz Verification
Flease resd instructions carefully before completing this form. The instructions must be available during pletion of this farm.

ANTI-DISCRIMIN ATION NOTICE: K is illegal to discriminate agalnst work eligible individuak. Employers CANNOT
#dff which du-cumnlis} they willmcq:tfmm am employee. The refusal to hive an individual because the documents have a
ture expiration date may also constitute illegal discrimination

Secton 1. Employee Informaton and Verificaton Tu b completed and signad by enployee at the time enployment begins.

Primt Mame: Lam First ol e Tmitial Bofii ey N
A (Sereat Newee and Nuwebes) ApL® TDhate of Bire {moreny yeasr)
Cey Seme Tip Code Bocial Beomiy §
1 amdar of parjery, dan | chack of e fiolll ovmd

1 am aware that federal law provides for Acé-d:-ndd,&m::i(suuu ik
imprisonment and'or fimes for false statements or []  lawhsl prrmasens msient (Alien #) A
use of false documents in conmecton with the (] A= sl asoried to work sel
oomipletion of this form. (Allm # or Admissica #)
Emplovee's Sigeatum Dhat e {rromsalescday )
EWE almm' IEEM E ertfication. (Te be complesd and 2 igmad i f Section | 13 prepared by a person other tham the ewplowe) | aves, under
pemalry of parjury, shar I laave arslsed tn da compledion of this form and dsarro she besr of wy losow ledpe dhe bafoonvation in wae and correct

Preparer’sTranskeiod's Si guatere Primt Hame

Addiress (Svars Nawe and Nuwber, City, Ssae, Ap Code) Dhates fwvmnalsdryfyarar )

Secton 2. E lu}'u'mmwald\’eﬂl.cm?nhe eted amad signed by nw.ExmummmmﬁanaADR

EXANE O nt from List B and one from List C, a5 listed on the reverse of this form, and recosd the tide, number and
expiration date, if any, of the document(s).
List A OR List B AND List C

Documens Sl
T g et Bty
Docment #:

Expirasion Dete ()
Do et #:

Expirusion Date (i anyk
CERTIFIC ATION = Tattest, under penalty of perjury, thet 1 have jinesdd the daocu his) pr I by the ak i em ploves, that
the above-listed document{s ) appear to be genvine and to relate to the employes named, that the employ ee began employment on
(month'doydrean andd that to the best of my knowledge the employee is eligible to work in the United States. (State
emplayment agencies may omit d:eﬁuﬂu employee began employment. )
Sigmatare of o Andoried Priot Name Tithe
Presimess or Oeganration Mame and Addres (Sorewr Nawe and Nuwber, Oty Sase, Tip Code] e (wewn By
Section 3. Updating and Reverification. To be completed and signed by employer,
A Mew Mame fif appli-abls) B Duter of Rebiare luiday'vear) i applicablsl

C. K employeds peviows grast of work sstbosirasion bas axpired, provide e oo ot on below for the document that sl idhes cament employment cligid ity

Dhonamans Tithe: Dhosnomn ot 4 Expimsion Duate{if asy)
I:ﬂd..-lrpﬂnlq of perjury, that te the hest of my knewledge, ihis emplyee i dl gibie to wark In the United States, and 0 the emplayes presented
W), the ok iz} | have in 'wﬂ'-htﬂ--tﬂlhmhﬂ_h‘ﬂﬂ.
o T Employer or Auborized Rep Dt vl cdayyear)

Fomn 19 (e, D6OSOT)N
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Which 1-9 Version?

* Amended as of June 5, 2007.
* No previous editions are accepted.
* Revision date printed in lower right corner:

(Rev. 06/05/07)N

* Handbook for Employers
o M-274(Rev. 11/01/2007)N
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Completing the I-9

Section 1 Section 2

* Employee completes — using ink * Employer completes

* Be sure employee signs and dates * Employee presents documentation
Section 1. to employer establishing identity

» Employee must attest that he or and employment authorization
she is a U.S. citizen or national, a based on current list of acceptable
lawful permanent resident or is documents.
otherwise authorized to work in * Employer obligated to physically
U.S. examine documents before

o Completed no later than the first completing Section 2.
day of employment regardless of * Must complete and sign within 3
Immigration status business day of the employee’s

first day of employment.
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Completing the I-9

Section 3

* Re-verify employment eligibility of employees on or before the
expiration date recorded in Section 1 of the I-9.
e Rehired within three years of initial 1-9 form completion, and the
employee is still eligible to be employed on the same basis, a re-

verification of the 1-9 may be fulfilled by completing Section 3 of
the 1-9 form.

e |If the original I-9 is more than three years old, a new 1-9 must
be completed.

e Original 1-9 should only be re-verified once, do not keep
making a copy of the original 1-9 and reverifying. Use a new
form.
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Completing the 1-9 (continued)

* Employee may provide the documents they choose from those
listed on the most recent “Lists of Acceptable Documents.”

* Employer CANNOT tell an employee what documents to
present for 1-9.

* Employee must present original documents — photocopies not
acceptable.

* Employer must physically examine the documentation.

* Failure to complete 1-9 correctly can lead to fines of $110-
$1,100 per deficient 1-9, plus additional fines if there is
finding of “pattern and practice” of deficient 1-9s.



-9 Acceptable Documents

* Employee must present either:

e LIStA
« One document from List A establishes both identity and
employment eligibility
OR

e ListBand C
« One document from each list
« List B document establishes identity
« List C document establishes employment eligibility



an unexpired A rrival- Deparntune
Record, Form [-94, bearing the same
name a5 the passpont and containing
an endorsement of the alien's
nonimmigrant status, ifthat status
authorizes the alien to work for the
employer

. ULS. Coast Guard Merchamt Mariner
Card

LISTS OF ACCEFTABLE DOCUMENTS
LIST A LIST B LISTC
Documents that Establish Both Documents that Establish Documents that Establish
Identity and Employment Hentity Employment Eligibility
Elgglbility OR AND
. ULS. Passport {unexpired or expired) 1. Driver's license or [T card issued by 1. .S Social Security cand issued by
a state or outlying possession of the the Social Security Administration
United States provided it contains a (other than a card statfng it is mot
photograph or information such as valld i amployment)
name, date of birth, gender, height,
eye color and address
Permanent Resident Card or Alien 2, 1D card issued by federal, state or 1. Centification of Birth Abroad
Registration Receipt Card { Form local govemment agencies or issued by the Department of State
I-551) entities, provided it contains a (Form F5-545 or Form DE-1350)
photograph or information such as
name, date of birth, gender, height,
eye color and address
An unexpired foreign passpont with a | 3. Schoeol [D card with a photograph 3. Original or centified copy of a binth
temporary [-551 samp certificate isswed by a state,
county, municipal suthority or
outlying possession of the United
States bearing an official seal
An unexpired Employment 4. Voter's registration cand 4. Mative American tribal document
Authorization Document that contai
a - L.
(Form 1-766, I-688, L688A , [-685R) £, 1.5 Military card or draft recond £, U5 Citizen ID Card (Fowm E197)
An unexpired foreign passpont with 6. Military dependents [0 cand 6. D Card for use of Resident

Citizen in the United States (Form
EIrme)

Native American tribal document

. Driver's license issued by a Canadian
govemment authority

. Unexpired employment

authorization doecument isswed by
DHS forher fuan those lsted wndar
List A)

For persons under age 18 who
are unahle to present a
document listed above:

10 School recosd or repont cand

11. Clinic, doctor or hospital recond

1}, Day-came or mursery school record

IMustrations of many of these documents appear in Part 8 of the Handbook for Emplovers (M-274)

Foam 15 (Rev. O&0H0T) N Page 2




m do | know if a document is
genuine or false?

* An employer is NOT required to know with absolute
certainty whether a document is genuine or false.

* The law requires that an employer examine the original
document (not a photocopy) and make a good-faith
determination that the document:

e Appears to relate to the employee;
e Appears to be genuine;
e |s included in the Lists of Acceptable Document on -9
* Rejecting a document that later proves to be genuine could

result in a violation of the anti-discrimination provisions
of Immigration law.
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Revisions to 1-9

* Reduced the number of documents employer may accept.
e Five documents have been removed from List A
e One document added to List A

* Employee is not obligated to provide his or her Social
Security Number in Section 1 unless employer participates
In E-Verify.

* Employers may now sign and retain 1-9 electronically.

* Employers only need to complete new version of 1-9 for
new employees or for re-verification.
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-9 Employer Restrictions

* Employers CANNOT request more of different
documents.

* Employers CANNOT specify which documents they will
accept.

* Employers CANNOT refuse to honor documents that
reasonably appear genuine on their face.

* Employers CANNOT refuse to accept a document or hire
an individual because a document has a future expiration
date.

* TREAT ALL EMPLOYEES THE SAME WHEN
COMPLETING THE I-9.



e
e

A

——,
————

Common 1-9 Mistakes

* Incomplete

* Not dated

* Not timely (3-day violation)
* Not signed

* Not re-verified

* Tracking issues
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1-O Form Retention

» Keep 1-9 for all current employees

» Keep 1-9 for all terminated employees
e the greater of:
« 3 years after the date of hire OR

« 1 year after the date employment ends, whichever
IS later.



Storage of 1-9s

* Paper or Electronic

* Should I put the 1-9 In the employee’s
personnel file?

e NO!
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E-Verify

* Internet based system operated by DHS in partnership
with the Social Security Administration.

» Allows participating employers to electronically
verify the employment eligibility of their newly hired
employees.

* Free and voluntary for private employers.

* As of June 9, 2008 — President Bush signed Executive
Order 12989 - requires all federal contractors to use
E-Verify.



Employer enters
new emplayee
Form 1-8 data

information
is compared with SSA
database through
DHS system

Authorized

Work authorization

itizens
nat confirmed (by c

S5A’s databhase)

Noncitizens

SSA tentative nonconfirmation issued

I

Employer informs employee of the finding

y

Employee

office

Authorized

l:‘ Social Security Administration

S

Employee does not |

contests contest finding or does
finding; Must visit not resolve issue with
SSA local 854 locat office within

8 days

Final
nonconfirmation

Department of Homeland Security

Source: GAD analysis based on USCIS information.
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E-Verify Process

* Employer fills out online form with new employee’s name,
date of birth and Social Security Number.

* Information checked against SSA database.

 |f work authorization cannot be determined by SSA database,
then data checked against DHS databases.

o |If eligibility cannot be confirmed, E-Verify sends a “tentative
nonconfirmation” status of the employer.

* A “final nonconfirmation” means the employee must be fired.

* Problems with “False Negatives” — workers eligible for
employment were deemed ineligible.



Worksite o Pﬂu[:E ‘

Enforcement




! U.S. Immigration and Customs

Enforcement (ICE)

* Established in March of 2003.
* |CE is the largest investigative are of DHS.
* |CE comprised of 5 integrated divisions.

 Since Its creation in 2003, the agency has dramatically
enhanced its efforts to combat illegal aliens unlawfully
working in the U.S.

» |CE’s efforts also prohibit employers from taking
advantage of illegal workers.



Worksite Enforcement Arrests

B Criminal Arrests

B Administrative Arrests

3,667

1,116 I

4,077

863 I
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Recent Enforcement Actions
Action Rags USA

* Owner, managers and employees arrested.

» Charged with pattern and practice of hiring illegal aliens and
knowingly accepting false documents as proof of citizenship.

* Employer did not complete 1-9.

* Hired undocumented aliens and paid them in cash until they were
able to purchase fraudulent identity and social security cards from
local flea markets.

* Ice conduced undercover operation — person posing as a fraudulent
documented alien told the employer she purchased her identification
documents at a local flea market.

* The documents were accepted and the employer did not prepare an I-
9 or W-4 form for tax withholding.
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Recent Enforcement Actions

Aerospace Manufacturing Technologies, Inc.
» 32 employees arrested.

* Enforcement action began when ICE agents audited the
employment records of employer.

» Audit revealed discrepancies leading agents to believe that
a small percentage of the company’s employees used
counterfeit documents to secure their jobs.

* No evidence employer was aware arrested workers had
used false credentials to secure their employment.



Immigration Legislation

* More and more states are tackling immigration related issues in
the face of failed comprehensive federal immigration reform.

* More than 1,100 bills have been considered in 44 states as of
March 31, 2008.

 State legislation addresses both enforcement and integration
ISSues.

» Top 3 areas of interest:
e Law enforcement
e Employment

e ldentification Document
Source NCSL Immigrant Policy Project



/
Alabama Legislation

* Alabama considered a High Activity State — more than 21 pieces of
legislation introduced in 2008 — including employment bill
* The Alabama Taxpayer and Citizen Protection Act of 2008 was introduced
during the last session — did not pass
« sponsored by Sen. Scott Beason, R-Gardendale, co-sponsored by 25 senators
* Modeled after the Oklahoma Taxpayer and Citizen Protection Act of 2007 —
passed in April of 2007
e Would prohibit employers from hiring anyone who does not produce one of
three state-issued IDs
« Create an Alabama Verified Employee Identification Card
« Alabama Driver’s License
« Non-Drive Alabama ldentification Card
» For every employee lacking one of the forms of identification, employers
would be fined $500 on the first charge, $5,000 on the second and employer
would have business license revoked on third violation in one year




Other State Legislation

» Georgia — April of 2006 * Require use of the E-Verify system
* Oklahoma — April of 2007 :
e * Also may be interpreted as

» Mississippi — March of creating a private cause of action

2008 for discrimination, by which an

: employee can sue his employer if

* South Carolina — June 4, he believes he was discharged

2008 while the employer retained an

unauthorized worker in a job
category involving similar skill,
responsibility, and working
conditions.
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Employment Background Checks

e Common term used to » Credit history

describe any one of a » Past employment

combination of _rep_or_ts » Professional licenses
collected about individuals e
e Criminal Records

for employment purposes.

» Can be completed on: * Education
o New hire » Workers’ comp
e Current Employee * Driving Records

e Independent Contractor * References
* Medical History
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Laws Covering Background Checks

* Federal Fair Credit Reporting Act

» Family Education Rights and Privacy Act
* Americans with Disabilities Act

* Title V11 of the Civil Rights Act of 1964

» Age Discrimination in Employment Act
of 1965



Employer Obligations

Get written permission from the individual for the background
check.

Get permission on a separate document.
Get special permission if medical information Is requested.

Give notice and copy of the report before an adverse employment
decision Is made.

e |f credit report is even one of the factors used to make an employment
decision

Employee has right to access to screening company’s records.

Properly dispose of background check information derived from
consumer reports.
e Can’t just throw into trash

e Must Shred or otherwise destroy so that information cannot be
reconstructed.



! %hy Hire an Employment Screening

Company

» Guide you through the background check
process

* Meet legal obligations
» Completeness



Other Background Sources

* Public Records
* Google

* MSN

* Yahoo

* MySpace

* Facebook



Websites of Interest

e US Dept. of Labor (FMLA):
» USCIS:

o |CE:

* DHS:

* Federal Trade Commission:
» Alabama State Legislature:
» Alabama Dept. of Labor:



